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STATE OF MISSOURI
OFFICE OF THE SECRETARY OF STATE

IN THE MATTER OF:

)

FACT FINANCIAL, LLC; )
MICHAEL W. MALOTT, ) Case No: AP-(4-06

MARY HOGUE, and )

JONATHAN STYERS. )

)

Respondents. )

Serve Fact Financial, LLC, Michael W. Malott, und Mary Hogue al:
¢/o Trademark Financial Group, LLC
904 East North Street
Crown Point, IN 46307

Serve lonathan Styers at:
3314 Parkside Dnve
Portage, TN 46368

CONSENT ORDER
On the 7" day of December 2004, Enforcement Counsel for the Securitiss Division
submitted a petition for a cease and desist order. After reviewing the petition. on the 9th
day of December 2004, the Commissioner of Securities issued n summary order
{("Order™) containing findings of fact and conclusions ot law. This Ordcr prohibited the
Respondents from the following:

Al violating § 409.803, RSMo 2000, by offering or sclling a commodity under any
commodity contract in Missouri without qualifying for an applicable exemption;'

B. violating § 409 808, RSMo 2000, by acting as a commodilies merchant whilc not
registered or temporanily licensed with the Commodity Futures Trading
Commission (“CFTC™,

C. viclating § 409.810, RSMo 2000, engaging 0 any transaction, acl, practicc or
course of business, including, without limitation, any form of adverlising or
solicitation which operates or would operatc as a fraud or deceit upon any person.

" In the State of Missouri, 3 “commaodity contract” is defined as “arvy account, apreement or contract for the
purchase or sale, primarily for specalation or investment purposes and oot for use or consumption by the
offeree or purchaser, of onc ar more commoditics . . " Scotion 40V.800(3). RSMo 2000. A
“commodity” includes "any forapn currency.” Scetion 409 80043, RSMo 2000,
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located in Crown Point, Indiana;

c. told MR about currency investments;

d. suggested that MR invest Fuct Financial and that, it he did, MR's money
would be used for investing 1 loreign cwrrency comtracts that would
include Evro dollars and Japanese yen; and

e informed MR that the investment risk would be high.

MR agreed to have Fact Financial send MR a package outlining the investment.

On or about January 23, 2004, MR received a follow-up call from Ms. llogue,
MR asked Ms. Hogue how she had obtained MR's name and phone number. M.
Hopue responded she “wasn’t sure, bul there are dilTerent sources availuble™

On or about January 27, 2004, MR completed a customer account application
with Gan Capital. On that application, MR wrote “$2000.00 stop order.™

On or about January 27, 2004, MR transmitted $10,500 to Gain Capital by wirc
transfer. Gain Capital Clicnt Services sent MR a letler that acknowledged receipl
of the funds into MR’s account. The letter also provided a website address to
Gain Capital along with a user LD and password that would cnable MR to check
on his account status,

During the month of Fcbruary, Ms. Hogue called MR 1o urge him o invest maore
money. Ms. Hopuc told MR that, given the market conditions, he needed to
reinvest in order to recoup his 1osses. MR dectined to do so.

During several February 2004 phone conversations, MR requested from Lact
Financial a copy of MR’s contract as wcll as verification of his account,
transactions, and evidence of his investmeat. Ms. Hopuc informed MR, “I'll
check on it and get back to you.,” Ncither Ms. Hogue nor Fact Financial cver
contacted MR regarding MR 's requests.

On or about March 6, 2004, MR contacted Ms. Hogue at Fact Financial to check
on MR’s account balancc. Ms. Hogue instrucled MR o check s account at Gon
Capital.

On or about March 7, 2004, MR accessed his account on Gain Capital’s website,
MR's account balance was $79.49. MR’s account sustained an $8,432.00 loss
and an additional loss of $1,988.45 in commission fees. The account sustained
losses in excess of MR's requested $2000.00 stop-loss order.

A check of the records maitained by the Commissioner confirmed no granted
cxemption for the commodity contracts offered and sold in Missouri by Fact
Finangial, Messrs. Malott and Styer, and Ms. Hopuc.

Ms. Hogue and Messrs. Hoguc and Styers are not registered with the Statc of
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The Securities Division and Respandents Malott and Hogue desire to settle the
allegations and the matters raised by the Securitics Division staff relating to the
alleged violations hy Respondents Malott and Hogue.

The Secunties Division and Respondents Malott and Hogue consent to the
issuance of this Consent Order. Respondent Styers is not a party to this Consent
Order.

Respordents Malott and Hogue stipulate and agrec to the issuance of this Consent

Order without further proceedings in this matter, agrecing to be fully bound by the
terms and conditions herein.

Respondents Malott and Hogue stipulate and agrec to the following;:

a. Respondents Malott and Hogue waive any rights they may have to seek
Judicial review or otherwise challenge or contesl the terms and conditions
of this Consent Order; and

b. Respondents Malott and logue forever release and hold harmless the

Missouri Officc of Scerctary of State, thc Scerctary of State, the

Cormmissioncr of Sccuritics, and their respective representatives and

agents from any liability and claims arising out of, pertaining to, or

relating to this matter.

The Securities Division and Respundents Malott and Hogue stipulate and agree lo
the following Stipulations of Fact:

STIPULATIONS OF FACT
Fact Financial, LLC (“Fact Financial™), was a company opcrating in the Statc of
Indiana with 2 mailing address of 904 East North Street, Crown Point, IN 46307.
Fact Financial purportedly engaged in the business of currency trading,

Michael W. Malott was the CEQ of Fuct Finuncia) during the relevant peniod. Mr.
Malott has a business address of 904 East North Street, Crown Point, IN 46307.

Mary Hogue was an agent of Fact Financial during the relevant period and has a
business address of 904 East North Strect, Crown Point, Indiana 46307,

Jonathan Stycrs was an agent of Fact Financial during the relevant period.

Gain Capital is an indcpendent provider of forcign cxchange services, including
dircct-access trading and assct management for Fact Financial,

On or about January 20, 2004, a Missouri resident (“MR™) received 1 phone cali

from Mr. Styers. In lhe ensuing conversation, Mr. Styers did the following;

a, introduced Fact Financial to MR, telling MR that the home office of Facl
Financial was in San Diego, California;

h. stated that Mr. Myers represented a branch of Fact Financial thal was

ra
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Missoun to sell commodities under commodity contracts,

A check of the records maintained by the National Futures Association (“"NFA™)
confirmed that Ms. Hogue and Mr. Styers were not registered to sell commodity
contracts as of January 2(), 2004,

On June 18, 2004, the Division sent a letter of inguiry via certified mail to Fact
Financial in Crown Point, Indiana. That letter requested a claim of exemption
from registration or cxception from definition of a commodity upon which the
Respondents relied in offering or selling commeodity contracts in or from the State
of Missouri. The letter also requested additional information about the offers, and
advised the Respondents that failure to respond constituted grounds for the entry
of an onder by the Commissioner.

On Jupe 23, 2004, the Division received a phone call from Mr. Malott, who

identified himsclf as the owncer of Trademark Financial Group. Among other

things, Mr. Malott stated the following:

a. He was previously the CEO of Fact Financial and that his busincss was
not atfiliated with the offices located in San Dicpo, California.

b. Mr. Malott “never personally solicited on behalf of Fact Financial, but
staft members did.”

b. Fuct Financial purchased Icad lists from a third party provider. Mr. Malou
verified that represcntatives of Fact Financial made calls from those list,

The Respondents were not registered with the State of Missouri pursuant to §
409.850, RSMo 2000, to otfer or sell or purchase any commndity" undcr any

commodily contract in this State,

The Respondents offered and seold or purchased” commodities under a commodity
coniract with MR, 4 Missouri resident.

The commoditics under the commodity contracts offercd and sold by the
Respondents were not regulated by the CFTC,

Respondents Malott and Hogue stipulatc and agree thal, should the facts

vontained herein prove to bc falsc or incomplete, the Missourt Division of

Securities preserves the right to pursue any and all lepal or administrative
remedies at its disposal.

‘this Consent Order is in the public interest.

* As to the definition of a “conmmudity” 11 the State of Missourt, see above nore 1,

7 In the State of Missouri, an “oller” or “of¥er to sell” is defined as “every offer, every artempt to offer 1o
dispose of, or soliciation uf an offer to buy, to purchase or to acquire, for value.”” $ection 409.8¢0(11),
RSMo 2000. “'Sale’ or scll” inchudes every sale, contract of sale, contract to sell, or dispositon, for
value.™ Section 409.300(14), RS Mo 2000

p-3



Apr DS 05 11:16a 219 B63 9101

2005-04-05  11:30 573-526-3124 MO-L_ Securities P 6/7
JURISDICTIONAL BASIS
30.  Respondents and the Securities Division stipulute and ugree that the
Commissioner has junisdiction over these matters pursuant to Chapter 409, et al.
of the Revised Statutes of Missouri.
31.  Respondents and the Scourities Division stiptlate and agree that the

Commissioner has aulhority (o enter this Consent Order pursuant to § 409.836
RSMo 2000, which provides that the commissioner may make, amend, and

rescind rules, forms and orders as are necessary to carty out the provisions of §§
409 800 to 409.863.

ORDER

WHEREAS, the Commissioner, after consideration of the stipulations set forth above
and on the consent ol Respondents and the Securities Division, finds the following Order
to he in the public interest, necessury for the protection of public investors and consistent
with the provisions of § 409.836, RSMo 2000,

NOW, THEREFORE, it is hereby Ordered that:

1.

Respondents Malott and Hogue, their agents, employees and servants are

prohibited from:

a. Violating § 409.803, RSMo 2000, by oftering or selling a commodity
uader any commodity contract in Missoun without qualifying for an
applicable excmption.

b. Violating § 409.810, REMo 2000, by engaging in any transaction, act,
practice or coursc of business, including, without limitation, any form of
advertising or solicitation which operates or would operate as a fraud or
dcecit upon any person.

Respondent Malott shall pay $3,500 restitution. Respondent Malott shall make
monthly installment payments of $583 for five months, such payments being due
and payablc on the fifteenth day of each month beginning on May 15, 2005. On
October 15, 2005, Respondent Malott’s payment shall be $585.

Respondent Hogne shall pay $300 restitution. Respondent llogue shall makc
monthly instaliment payments of $83 for five months, such payments being duc
and payable on the fifth day of cuch month beginuing on May 5, 2005. On
October 5, 2008, Respondent Hogue's payment shall be $85.

Respondents Malott’s and Hogue’s payments shall be by cashicr’s check or
moncy order payable to The Missouri Secretary of State [nvestor Restitution Fund
(the “Fund™). Respundents Malott and Hogue shall deliver their payments to the
Division of Sceurilies, 600 W. Main Street, Jefferson City, Missouri 65102,
These payments do not constitute a civil penalty or fine.

-
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6. If Respondents Malott or Hogue miss any ol their respective payments, that
Respondent’s remaining amount shall be due and payablc immediately.

1. It is the duly of the Division of Secunties to distnbute the monies distributed m
the Fund to the MR referenced in the ubove Stipulations of Fact. 1f the funds are
not claimed within sixty days and the Division is unable, after reasonable efforts
to End that person, the unpaid amount will be paid to the Secretary of State’s
Investor Education and Protcction Fund.

8. Respondents will pay their own costs and attorneys fees with respect to this
matler.
SO ORDERED:

WITNESS MY HAND AND OFFICIAL SEAL OF MY OFFICE AT JEFFERSON
CITY, MISSOURT THISSAL DAY OF Aol 2005,

Consented to by:
MISSOURI SECURITIES DIVISION

jm}dfvd%

Patrick T, Morgan MO Bar & 51 05 -

Missouri Secrctary of Statc’s Office
600 W, Main, Rin 229

Jetterson City, Missoun 63102
(573) 751-4136 ph.

(573) 751-3124 fax

Respondents:

), mﬁmw SO

Mu,hael W, Malott

P-.
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STATE OF MISSOURI
OFFICE OF SECRETARY OF STATE

IN THE MATTER OF:

FACT FINANCIAL, LLC.;
MICHAEL W. MALOTT,
MARY HOGUE; and
JONATHAN STYERS,

Case No. AP-04-96

L G T T L S g

Respondents.

Serve Fact Financial, LLC., Michael W. Mallot and Mary Hogue at:
¢/0 Trademark Financial Group, LLC
904 East North Street
Crown Point, IN 46307

Serve Jonathan Styers at:
3314 Parkside Drive
Portage, IN 46368

SUMMARY ORDER TO CEASE AND DESIST
AND PAY CIVIL PENALTIES

On the 7™ day of December 2004, Omar Davis, Enforcement Counsel for the Securities
Division, submitted a petition for a cease and desist order. After reviewing the petition, the
Commissioner issues the following findings of fact, conclusions of law and order:

FINDINGS OF FACT

1. Fact Financial, LLC (“Fact Financial™}, is a company operating in the State of Indiana with
a mailing address of ¢/o Trademark Financial Group, LL.C, 904 East North Street, Crown
Point, IN 46307. Fact Financial purportedly engages in the business of currency trading.

2, Michael W. Malott (“Malott”) is the CEO of Fact Financial and has a business address of
904 East North Street, Crown Point, IN 46307.

3. Mary Hogue (“Hogue”) is an agent of Fact Financial and has a business address of 904 East
North Street, Crown Point, IN 46307.
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Jonathan Styers (“Styers”) is an agent of Fact Financial and has an address of 904 East
North Street, Crown Point, IN 46307,

Gain Capital purports to be an independent provider of foreign exchange services,
including direct-access trading and asset management for Fact Financial.

As used in this Cease and Desist Order, the term “Respondents’ refers to Fact Financial,
LLC, Michael Malott, Mary Hogue and Jonathan Styers.

On or about January 20, 2004, a Missouri resident ("MR") received a phone call from
Jonathan Styers. Styers introduced Fact Financial to MR and told MR about currency
investments.

Among other things, MR was told by Styers that the home office of Fact Financial was in
San Diego, California and that a branch office, which Styers represented, was located in
Crown Point, Indiana. MR was told that MR’s funds would be used for “investing in
currency futures™ that would include Euro Dollars and Japanese Yen.

MR was told by Styers that the investment risk would be high, but a $2,000 stop loss order
would be implemented. Furthermore, MR was promised a potential return of $38,000 to
$58,000 if $25,000 was invested and the company was to “hit a home run”.

MR agreed to have Fact Financial send MR a package outlining the investment.
On or about January 23, 2004, MR received a follow-up call from Hogue.

MR questioned Hogue on how she had obtained MR’s name and phone number. Hogue
informed MR that she “wasn’t sure, but there are different sources available.”

On or about January 27, 2004, MR transmitted $10,500 to Gain Capital by wire transfer.
Gain Capital Client Services sent MR a letter that acknowledged receipt of the funds into
MR’s account. The letter also provided a website address to Gain Capital along with a user
ID and password that would enable MR to check on the status of the account.

On or about February 1, 2004, MR received a call from Hogue. During the month of
February, MR received up to three calls per week from Hogue informing MR that Fact
Financial was going for the “home run” and urged MR to invest an additional $25,000.

MR was told that the $25,000 would result in a $38,000 to $58,000 profit. MR declined the
offer.

MR was told that a representative of Fact Financial named “Mike” would contact MR
before anything was drawn from MR’s account and that withdrawals would need
authorization from “both of us” before conducting any transactions.
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During several February 2004 phone conversations, MR requested a copy of MR’s contract,
verification of MR’s account, verification of transactions and evidence of MR’s investment.
Hogue informed MR, “T’ll check on it and get back to you.” Neither Hogue, nor Fact
Financial, has ever contacted MR regarding MR’s requests.

On or about March 6, 2004, MR attempted to contact Gain Capital to check on MR’s
account, MR was unsuccessful in the attempts to gain satisfactory answers with regard to
his account. MR contacted Hogue at Fact Financial to check on MR’s account balance.
Hogue informed MR that she would check on the account and would report her finding.
Hogue never got back to MR,

On or about March 7, 2004. MR accessed MR’s account on Gain Capital’s website. MR’s
account balance indicated a balance of $79.49. MR’s account sustained an $8432.06 loss
and an additional loss of $1,988.45 in commission fees. MR did not authorize any of the
trades in MR’s account nor was MR told of any commission or “handling” fees. Further,
the account sustained losses in excess of MR’s $2000.00 stop-loss order.

On May 14, 2004, the Missouri Securities Division received information, which indicated
that the Respondent offered and sold unregistered commodities in the State of Missouri.

A check of the records maintained by the Commissioner confirmed no granted exemption
for the commodity contracts as offered and sold by Fact Financial, Malott, Hogue or Styers
in the State of Missouri.

A check of the records maintained by the Commissioner confirmed no registrations for Fact
Financial, Malott, Hogue and Styers to sell commaodity contracts in the State of Missouri.

A check of the records maintained by the National Futures Association (“NFA™) confirmed
that Hogue and Styers were not registered to sell commaodity contracts.

On June 18, 2004, the Division sent a letter of inquiry via certified mail to Fact Financial in
Crown Point, Indiana requesting a claim of exemption from registration or exception from
definition of a commodity upon which Respondent relied in offering and/or selling
commodity contracts in or from the State of Missouri. The letter also requested additional
information about the offers, and advised Respondent that failure to respond constituted
grounds for the entry of an order by the Commissioner.

On June 23, 2004, the Division received a phone call from Michael Malott, identifying
himself as the owner of Trademark Financial Group. Among other things, Malott stated
that he was previously the CEO of Fact Financial and that his business was not affiliated
with the offices located in San Diego, California. Malott also stated that he, *...never
personally solicited on behalf of Fact Financial, but staff members did.”
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Malott further stated that Fact Financial purchased lead lists from a third party provider.
Malott verified that representatives of Fact Financial made calls from those list.

Malott also responded to the Division’s June 18, 2004 letter by correspondence, dated June
23, 2004. Among other things, Malott stated that Trademark Financial Group, LLC is not
affiliated with Fact Financial and that Trademark Financial Group, LLC has not solicited
any business from Missouri since its inception,

Respondents were not registered to offer and/or sell commodity contracts in the State of
Missouri.

Respondents offered and/or sold unregistered, non-exempt commodity contracts in foreign
currency to Missouri residents.

The commodity contracts offered and sold by Respondents were not regulated by the
Commodity Futures Trading Commission (“CFTC”).

Respondents engaged in transactions, acts, practices or a course of business, which
operated as a fraud or deceit upon a Missouri resident by:

(a) Offering MR currency futures that were unregistered, knowing that the representatives
of Fact Financial were unregistered;

(b) Failing to implement MR’s $2,000 stop loss order as promised by Respondent;
{c) Trading on MR’s account without the knowledge or prior approval of MR.
This Order is in the public interest.

CONCLUSIONS OF LAW

A commodity is defined, among other things, as “. . . any foreign currency. . . .”
§409.800, RSMo 2000. The interests offered and/or sold by Respondent as described in the
above findings of fact constitute commodities.

A commodity contract is defined as “any account, agreement or contract for the purchase or
sale, primarily for speculation or investment purposes and not for use or consumption by
the offeree or purchaser, of one or more commodities, whether for immediate or subsequent
delivery. ...” §409.800, RSMo 2000. The foreign currency-trading program as described
in the above findings of fact constitutes a commodity contract.

“It is unlawful for any person to sell or purchase, or offer to sell or purchase, any
commodity contract unless the person is exempt under the statute.” §409.803, RSMo 2000.
The conduct described in the above findings of fact constitutes violations of this section.

4



A commodities merchant includes

“any of the following, as defined or described in the Commodity Exchange
Act or by CFTC Rule: (a) Futures commission merchants; (b) Commodity
pool operators; (c) Commodity trading advisors; (d) Introducing brokers; (e)
Leverage transaction merchants; (f) Any person associated with any of the
persons listed in paragraphs (a) to (e) of the this subdivision; (g) Floor
brokers; and (h) any other person, other than a futures association, required
to registered with the Commodity Futures Trading Commission][.]”

§409.800(8) RSMo 2000. The activities of Fact Financial, Malott, Hogue and
Styers, as described in the above findings of fact, fall within the definition of a
commodity merchant.

§409.808, RSMo 2000 provides that:

It 1s unlawful for any person to transact business in this state as a
commodities merchant unless such person is registered or temporarily
licensed with the Commodity Futures Trading Commission for each activity
constituting such person as a commodity merchant and such registration or
temporary license shall not have expired, nor been suspended nor revoked.

Hogue and Styers engaged in conduct as described in the above findings of fact that
constitute violations of §409.808, RSMo 2000.

§409.810, RSMo 2000 provides that:

No person shall, directly or indirectly:

(a)

(b)

(©)

(d)

Cheat or defraud, attempt to cheat or defraud, or employ any artifice to cheat
or defraud, any other person;

Make any false report, enter any false record, or make any untrue statement
of a material fact;

Engage in any transaction, act, practice or course of business, including,
without limitation, any form of advertising or solicitation which operates or

would operate as a fraud or deceit upon any person; or

Misappropriate or convert the funds of any other person;

in connection with the offer or sale of any commodity subject to the provisions of
§409.803, RSMo 2000. Fact Financial, Malott, Hogue and Styers engaged in conduct that
constitutes violations of §409.810, RSMo 2000.

5



§409.823, RSMo 2000 provides that if the Commissioner believes, whether or not based
upon an investigation conducted under section 409.820, that any person has engaged or is
about to engage in any act or practice constituting a violation of any provision of sections
409.800 to 409.863 or any rule or order promulgated or issued under sections 409.800 to
409.863, the commissioner may issue a cease and desist order or issue an order imposing a
civil penalty in an amount of ten thousand dollars for a single violation or one hundred
thousand dollars for multiple violations.

The Missouri Commissioner of Securities is empowered to issue such orders as he may
deem just. §409.823, RSMo 2000.

ORDER

NOW, THEREFORE, IT IS HEREBY ORDERED that Respondents, their agents,

employees and servants, and all other persons participating in or about to participate in the above-
described violations with knowledge of this order are prohibited from:

A

B.

Offering or selling commodities in Fact Financial;

Violating §409.803, RSMo 2000, by offering or selling prohibited commodities contracts in
Fact Financial,

Violating §409.808, RSMo 2000, by engaging in a trade or business or otherwise acting as a
commodity merchant when not registered or temporarily licensed with the Commodity
Futures Trading Commission;

Violating §409.810, RSMo 2000, by engaging in any transaction, act, practice or course of
business, including, without limitation, any form of advertising or solicitation which operates
or would operate as a fraud or deceit upon any person;

Offering or selling any other commodity contract in violation of §§409.803, 409.808, 409.810
and 409.823, RSMo 2000;

IT IS FURTHER ORDERED Respondent Fact Financial, LLC shall pay to the State of Missouri
a civil penalty in the amount of five thousand dollars ($5,000). All payments shall be paid by the
Secretary of State over to the State of Missouri treasury for the benefit of county and township
school funds as provided in Article IX, Section 7 of the Constitution of Missouri.

IT IS FURTHER ORDERED Respondent Michael W. Malott shall pay to the State of Missouri a
ctvil penalty in the amount of five thousand dollars ($5,000). All payments shall be paid by the
Secretary of State over to the State of Missouri treasury for the benefit of county and township
school funds as provided in Article IX, Section 7 of the Constitution of Missouri.
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IT IS FURTHER ORDERED Respondent Mary Hogue shall pay to the State of Missouri a civil
penalty in the amount of four thousand dollars ($4,000). All payments shall be paid by the
Secretary of State over to the State of Missouri treasury for the benefit of county and township
school funds as provided in Article IX, Section 7 of the Constitution of Missouri.

IT IS FURTHER ORDERED Respondent Jonathan Styers shall pay to the State of Missouri a
civil penalty in the amount of four thousand dollars ($4,000). All payments shall be paid by the
Secretary of State over to the State of Missouri treasury for the benefit of county and township
school funds as provided in Article IX, Section 7 of the Constitution of Missouri.

SO ORDERED:

WITNESS MY HAND AND OFFICIAL SEAL OF MY OFFICE AT JEFFERSON CITY,
MISSOURI THIS 4™ DAY OF ngtx-'\w , 2004,

MATT BLUNT
SECRETARY OF STATE

DOUGLAS M. OMMEN
COMMISSIONER OF SECURITIES




